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SHOULD ENVIRONMENTAL JUSTICE BE A NATIONAL
CONCERN? A REVIEW AND ANALYSIS OF
ENVIRONMENTAL JUSTICE THEORIES AND REMEDIES
MATTHEW B. LEVERIDGE*

To the greatest extent practicable and
permitted by law.., each Federal agency shall make
achieving environmental justice part of its mission by
identifying and addressing, as appropriate,
disproportionately high and adverse human health or
environmental effects of its programs, policies and
activities on minority populations and low-income
populations in the United States ....
President William J. Clinton
Executive Order #12898'
I. INTRODUCTION

The environmental justice movement gained national attention
in 1982 when the State of North Carolina approved a plan to locate a
toxic waste landfill, which would be used to dispose of over 32,000
cubic yards of dirt contaminated with polychlorinated biphenyls
("PCBs"), in Afton, Warren County, a predominantly black and
extremely poor area of the state.2 The decision to locate the landfill in
Warren County caused civil rights leaders and environmental groups,
along with local residents, to hold protests and demonstrations opposing
the siting of the landfill in Afton.3 By the time the demonstrations were
over the police had arrested over 500 people, including Congressman
Walter Fauntroy, then Chairman of the Congressional Black Caucus.4
While the protests did not keep the toxic waste landfill out of Warren

"Attorney with Golden & Walters, in Lexington, Kentucky; B.S. Western Kentucky
University; J.D. University of Kentucky College of Law.
'Exec. Order No. 12,898, 59 Fed. Reg. 7,629 (1994).
2
See Karen Smith, Note, How the Legal System Has Failedthe Environmental Justice
Movement, 12 J. NAT. RESOURCES & ENVTL. L. 325, 326 (1996) (at the time of the siting decision
of Afton was approximately eighty-four percent black).
the population
3
See Lynn E. Blais, Environmental Racism Reconsidered, 75 N.C. L. REV. 75, 77
(1996).
4
See Smith, supra note 2, at 326; see also Hope Babcock, Environmental Justice
Clinics: Visible Models of Justice, 14 STAN. ENVTL. L.J. 3, 8 (1995).
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County, this incident is generally cited as the beginning point of the
environmental justice movement.5
As a result of the protests, the federal government entered the
environmental justice arena in 1983 when Congressman Fauntroy
directed the General Accounting Office ("GAO") to study the assertions
that hazardous waste sites are disproportionately located in low-income
and minority communities within the Environmental Protection
Agency's Region IV. 6 The resultant study found that three out of the
four communities where hazardous waste landfills are located, in
Region IV, have a majority African-American population. 7 The
disturbing results of the GAO Study prompted the United Church of
Christ's Commission for Racial Justice ("CRJ"), also a participant in
the Warren County protests, to conduct a nationwide study of 415
operating hazardous waste facilities to determine whether there was a
national trend which mirrored the disproportionate sitings of hazardous
waste facilities in minority communities that the GAO Study had
uncovered in the Southern states.8 The CRJ Study found that the
proportion of minorities living in communities which have a hazardous
waste facility is about twice the proportion of minorities residing in
communities without such facilities.9 Both of these studies concluded
that race is the single best predictor of the location of hazardous waste
facilities even when other variables, such as income and education, are
taken into account.
Two other influential studies, one conducted by the EPA's
Environmental Equity Workgroup under Administrator William K.

'See Blais, supra note 3, at 78.
6
See Serena M. Williams, The Anticipatory Nuisance Doctrine: One Common Law
Theory for Use in EnvironmentalJustice Cases, 19 WM. & MARY ENVTL. L. & POL'Y. REV. 223,
225 (1995). EPA Region IV is made up of the following eight southern states: Alabama, Florida,
Georgia, Kentucky, Mississippi, North Carolina, South Carolina and Tennessee. See id.
7
See id. See also United States General Accounting Office, Siting ofHazardousWaste
Landfills and Their Correlationwith Racial and Economic Status of SurroundingCommunities,
1983. The three communities were made up of fifty-two percent, sixty-three percent, and ninety
percent African-Americans respectively. See id.
8
See Commission for Racial Justice, Toxic Wastes and Race in the United States: A
National Report on the Racial and Socio-economic Characteristics of Communities with
Hazardous Waste Sites (1987).
9
See id. The CRJ Study stated that institutional racism is undoubtedly a factor in the
disproportionate siting of hazardous waste facilities in minority communities as these proportions
would not occur merely by chance. See also Paul Mohai and Bunyan Bryant, Environmental
Injustice: Weighing Race and Class as Factorsin the DistributionofEnvironmental Hazards,63
U. COLO. L. REV. 921, 922 (1992) (noting that in areas where two or more hazardous waste
facilities are located the proportion of minority residents more than triples).
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Reilly, 0 and the other being the National Law Journal Study, I" found
that minority and low-income communities experience greater exposure
to hazardous waste facilities and air pollutants than do non-minority
communities. Also, the government is less stringent in enforcement of
environmental laws and cleanup programs where minority communities
are involved. 2
Other researchers and scholars have reached differing
conclusions. A study conducted by the Social and Demographic
Research Institute at the University of Massachusetts ("SARDI Study")
challenges the findings of the previous studies.'" The SARDI Study
found that racial classifications did not differ significantly across
census tracts which hosted hazardous waste facilities as opposed to
those which did not host such facilities; however, "there was a
statistically significant difference in the percentage of families living
below the poverty level" in census tracts which hosted such facilities.' 4
Similarly, a study conducted by Professor Vicki Been, using census
tracts instead of the zip codes used in the GAO and CRJ studies, has
found that there is no statistically significant difference between
African-American populations in areas that are home to hazardous
waste facilities and areas which do not contain these facilities." In
light of the SARDI and Been studies, the major differences are apparent
when measures of wealth and social class are used instead of minority
16
population.
Notwithstanding the differing opinions on the topic of
environmental justice, in November 1992 the Office of Environmental
Justice was established within the EPA with the goal of serving as an
organization which would ensure that minority communities and lowincome communities receive equal treatment under environmental
laws. 17 Additionally, since Congress has passed no law addressing
environmental justice issues, on February 11, 1994, President Clinton
signed Executive Order No. 12,898, entitled Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income

"0See Smith, supra note 2, at 330.
1'See id.
"2See id. at 330-3 1.
"See Vicki Been, Analyzing Evidence of Environmental Justice, I I J. LAND USE &
ENVTL. L. 1 (1995).
4
1d. at 3.
"See id. at 5.
6
' See id. at 6.
"See Willie G. Hemandez, Comment, Environmental Justice: Looking Beyond
Executive Order No. 12,898,14 UCLA J. ENvTL. L. & POL'Y 181, 200-201 (1996).
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Populations. This Order was executed "to make minority communities
'feel a part of their government.' ' 18 Other purposes of the Order were
to require all federal agencies to consider the environmental justice
ramifications of all relevant agency decision-making and to challenge
every federal agency to find the flaws in its programs which caused
disparate impacts on communities of color. 9
Many different theories have been posited to explain the
perceived injustice in the siting of undesirable land uses.2" Aside from
the many different theories of injustice, many studies have come to the
conclusion that race is not a factor in the siting of undesirable land uses
and that the problem is not one based on racial animus.2
Commentators on the subject are divided about whether this problem
is actually a problem at all, and there does not seem to be a clear
majority supporting any one side of the debate.2 2
This paper will analyze the various arguments presented by the
different studies, commentaries and theories on environmental justice.
Part HI will focus on the types of land uses that often meet
environmental justice challenges and will describe the reasons, in terms
of effects on human health and the environment, for concern about
these types of facilities or uses. Part M will analyze various theories
for environmental justice or injustice, beginning with the theory of
racism, then moving to an exploration of alternate theories, such as
market dynamics and class. Part IV will explore the avenues by which
perceived environmental injustice may be challenged in the
government, from executive agency actions to judicial challenges to
siting decisions. Finally, Part V will offer conclusions on the various
theories presented and how best to deal with the problem of
disproportionate siting, if such a problem actually exists.

"See id. at 200.
"See id.
2
Theories range from racism, both blatant and institutional, to those theories that
hypothesize market dynamics, "white flight" and other social factors are the cause of the perceived
injustice. 2 1
See supra notes 13-17 and accompanying text.
2
2Compare ROBERT D. BULLARD,
DUMPING IN DIXIE: RACE, CLASS AND
ENVIRONMENTAL QUALITY (1990) (espousing the theory that minority communities bear a
disproportionate share of undesirable land uses and that racism is a major cause of that burden),
with Daniel Kevin, "Environmental Racism "and Locally Undesirable Land Uses: A Critique of
Environmental Justice Theoriesand Remedies, 8 VILL. ENVTL. L.J. 121 (1997) (holding the view
that the key arguments supporting the proponents of environmental justice are debatable and that
to the extent disparate impacts do exist they can be explained by factors other than racism).
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UI. PROBLEMATIC LAND USES

Many land uses can be problematic if local opposition is strong
enough. In particular there are several types of land uses that are overly
objectionable to local communities. These land uses often include
nuclear waste disposal facilities, hazardous waste disposal facilities,
roads, farms, and in some cases even business and industry. Although
land uses may be problematic to local residents where the proposed
siting is to take place, not all land uses are dangerous. The following
is a brief overview of some of the more objectionable land uses and the
types of harms that are often cited as likely to result from them.
A. Nuclear Waste Disposal Facilities
1. Low-level Radioactive Waste Disposal Facilities
Low-level radioactive waste is a catch-all category in which
everything that is not high-level radioactive waste, transuranic waste or
uranium mill tailings falls.23 Therefore, low-level radioactive waste
disposal facilities handle and dispose of wastes which are not classified
as any of the other radioactive wastes.24 Low-level radioactive waste
is produced in a variety of ways including the production of nuclear
weapons, the operation of nuclear power plants and by-products of
industry, medicine and research.25 Most of the low-level radioactive
waste produced by the military in nuclear weapons production is buried
at the site of production.26 The waste produced by the civilian sector
used to be sent to one of six licenced commercial, low-level waste
disposal facilities, including one in Maxey Flats, Kentucky.2" After the
closure of all but one of the commercial disposal facilities Congress
passed the Low-level Radioactive Waste Act of 1980, which declared
that states would be responsible for disposing of their own low-level
waste.2 8 State sitings of low-level waste disposal facilities have sparked

2
Transuranic waste is any material which has an atomic number greater than the atomic
number of uranium. Uranium mill tailings result from the extraction of uranium from uranium ore.
2
"See Michael B. Gerrard, Fear and Loathing in the Siting of Hazardous and
Radioactive Waste Facilities: A Comprehensive Approach to a Misperceived Crisis, 68 TUL. L.

REv. 1047, 1080 (1994).
25See id.
id.
"See
id. at 1080-81.
2
8ee id. at 1081.
16See
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much controversy and prompted the "NIMBY" (Not In My Back Yard)
response from communities where states have proposed disposal sites.29
These disposal facilities will have to be placed somewhere or
the facilities which produce such wastes will be forced to keep them onsite or dispose of them in the same old, unsafe and poorly sited
locations where those wastes are now being placed.3" These necessary
locations will undoubtedly spark controversy over whether racism and
environmental justice factors are part of the siting decisions.
Low-level radioactive waste can pose risks to human health and
the environment." Long- term exposure to radiation can result in
increased risks of all forms of cancer, specifically cancers of the lung,
bone, colon, breast and thyroid.32 Exposure to radiation may also result
in a shortening of the life span of persons who are exposed.33 This
overexposure may shorten the life span by increasing the rate of
physiological aging, leading to normal causes of death occurring much
earlier in life. 34 Additionally, exposure to radiation can cause problems
in both the genetic material and chromosomes, causing the
chromosomes to break apart and reform in patterns different than their
original structure.35 Exposure to low-level radiation has also been
linked to excess leukemia in some populations.36
Health problems due to acute high doses and/or chronic low or
high doses apply equally to everyone. Children face risks equal to, and
in some cases greater than, those encountered by adults. For example,
exposure in utero can cause severe birth defects and mental retardation
as well as alteration of the normal structure and function of the brain.37
Radiation can also cause problems in the environment. It can
cause contamination of groundwater, soil and surface water, thereby
increasing the risk of human exposure. Radiation can destroy and alter
vegetation in the exposed area and can have adverse effects on local
wildlife.
29

See id. at 1139-40 and n.592.
At the present time the facilities where these wastes are being placed are older
facilities which never had to undergo a formal siting process. As a result, the storage facilities
presently in use are not technically sound and have the capacity to cause bigger problems than the
ones caused3 by the siting process. See Gerrard, supra note 24, at 1095-98.
'See generally,HERMAN CEMBER, INTRODUCTION TO HEALTH PHYSICS, 183-193, (2nd
ed. 1992). 32
See id. at 193.
33
See id.
-See id.
35
See id. at 187-89.
36
See id. at 185-86.
37
See id. at 183, 187-89.
30
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2. High-level Radioactive Waste Disposal Facilities
High-level radioactive waste disposal facilities do not seem to
pose an environmental justice problem. There are only two main types
of high-level waste produced in the United States.38 The first type is
radioactive liquid residue which is a by-product of the manufacture of
plutonium for nuclear weapons.39 This radioactive liquid is stored in
U.S. Department of Energy sites, which were chosen because they are
on military bases; for obvious safety and security reasons, plutonium
must be held securely.40 The second type of waste is spent fuel from
nuclear reactors.4 This fuel is typically stored on-site at the reactors
where it is produced.42
The siting decisions for high-level radioactive waste have come
down to placing the waste where it is produced. Attempts to find a
suitable site for long-term storage of high-level waste have been less
than productive, as efforts to site these facilities have been blocked by
Congress.43 Yucca Mountain, Nevada, was finally chosen as the site
that would host the nation's only high-level waste disposal facility. The
residents and legislators of the State of Nevada have protested this
decision, but the Yucca Mountain site is the final choice."
Commentators have suggested that political disenfranchisement or
powerlessness is a source of environmental justice problems.4 5 Since
the Yucca Mountain site is a non-minority community that is opposed
to the siting of the facility in their community,4 6 other factors, such as
the possible relative political weakness of Nevada's congressional
delegation, may have played a role in the decision.
The health effects stemming from exposure to high-level
radioactive waste are the same as, or similar to, those already discussed
under low-level waste. Needless to say, these effects can be more
pronounced due to the greater radioactivity of high-level waste. In
addition to the above referenced effects, exposure to high-level waste
can also cause radiation toxicity or radiation syndrome. Exposure

Gerrard, supra note 24, at 1075.
id.
id. at 1075.
id.
42See id. at 1076.
4See id. at 1077.
"The Yucca Mountain facility is not projected to open until 2010, causing the existing
waste to continue to be stored on-site or in the old, poorly chosen sites.
45See Blais, supra note 3, at 75,77.
"See Kevin, supranote 22, at 141.
"See
9
' See
4°See
41
See
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causes diarrhea, vomiting and loss of hair and comes from acute, high
dose exposure.47 Death can result at very high dose exposures.48
B. Hazardous Waste Sites
In order to understand why hazardous waste disposal facilities
concern environmental justice advocates, it is helpful to understand the
nature of hazardous materials and the risks they pose to humans. "Once
the potentially severe health risks are understood, it becomes obvious
that, as a matter of sound public policy, the risks associated with
exposure to hazardous materials
should not be imposed on any one
49
social or economic group.
The EPA has listed numerous chemicals which it has deemed
hazardous."s In addition to the materials listed as hazardous by EPA,
materials are deemed hazardous if they exhibit the defined
characteristics of corrosivity, ignitability, toxicity and reactivity.5"
Hazardous materials can be in the form of hazardous substances or
hazardous waste and can be in any physical state.52
Hazardous waste disposal facilities usually come to people's
minds when they think of environmental justice and the siting of an
undesirable land use. There are approximately 415 operating
commercial hazardous waste sites53 and 40,000 uncontrolled hazardous
waste sites which have been reported.54 Only about 1,300 of these sites
have been placed on the National Priority List.55 Estimates have stated
that somewhere between twenty to forty million people live within four
miles of the country's worst hazardous waste sites.5 6 These waste sites
are a major source of concern because of the possibility of adverse

47

See CEMBER, supra note 3 1, at 181.

4'See id.
49
Dominique R. Shelton, The Prevalent Exposure of Low Income and Minority
Communitiesto Hazardous Materials: The Problem and How to Fix It, 32 BEVERLY HILLS B.A.
J. 1,2 (1997).
50
See 40 C.F.R. § 302(4) (1989).
"1See Shelton, supra note 49, at 2.
52
See id. at 2 (stating that the physical states are liquid, solid and gas).
3
See Smith, supra note 2, at 329.
S'See Barry L. Johnson. and Christopher T. DeRosa, The Toxicologic Hazard of
Superfund Waste Sites, 12 REV. ON ENVTL. HEALTH 235, (1997). Uncontrolled sites are those

which operate without a permit and have no means by which to control the release of materials.
55

See id.

56

See Williams, supra note 6, at 223.
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health effects. 7 Studies have shown that along with other adverse
health effects, hazardous waste sites are often suspected of causing
higher incidences of certain types of cancers in adults and leukemia in
children. 8
1. Troublesome Wastes and Health Problems
Hazardous waste disposal sites can contain various types of
hazardous wastes in different mixtures and quantities. The following
is a brief description of some of the most toxic or most prevalent
substances found in hazardous waste disposal facilities, how the
substances get into the environment, and the health effects caused by
exposure to such substances.
a. Lead
Lead is a naturally occurring metal found in the earth's crust.
Lead is found in all parts of the environment, including the soil, water,
air and plants. Lead has been detected in 635 of over 1,177 sites which
are on the National Priority List ("NPL").5 9 Various manufacturing
processes, such as the production of batteries, chemicals, paints and
various metal products, use lead. 6' Additionally, lead makes its way
into hazardous waste facilities as a by-product of iron and steel
production, smelting operations, and other manufacturing processes. 6'
Lead which is released from hazardous waste sites can contaminate
groundwater, where it is ultimately consumed by humans or animals, or

"See United States v. Hooker Chem. & Plastics Corp., 680 F. Supp. 546 (W.D.N.Y.
1988). Hooker Chemicals had dumped over 21,000 tons of liquid hazardous waste into a large
ditch which was subsequently filled over with dirt and developed into a residential neighborhood
with a public school in close proximity. Residents of the now infamous "Love Canal" reported
health problems including respiratory ailments and birth defects. Id. at 549.
"See Johnson and DeRosa, supra note 54, at 42 (noting that in U.S. counties that
contained a hazardous waste site there was a higher mortality of cancers of the urinary bladder and
gastrointestinal tract than in those counties without such a site. Additionally, in a site-specific
study, well water contaminated with hazardous materials was linked to an increase in leukemia in
the children of the area).
59
See Agency for Toxic Substances and Disease Registry, Public Health Statement
(visited October 15, 1998) <http://atsdrl.atsdr.edc.gov:8080/ToxProfiles/phs8817.html>. The
NPL contains only the worst of the hazardous waste sites. This number does not take into account
the number of uncontrolled hazardous waste sites where lead is found that are not on the NPL. See
id.
'See id.
61
See id.
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it can contaminate soil and then leach into groundwater.6 2 Lead can
also be inhaled through the nose or mouth if the release is airborne.63
The health effects of lead are far more serious for children than
for adults. Lead is teratogenic; that is, it can pass through the placental
wall and interfere with the development of an unborn child. Therefore,
it is especially dangerous to developing children and fetuses.'
Exposure to high levels of lead can cause brain and kidney damage,slow
growth, damage the male reproductive system and cause hearing
problems in children.65
b. PCBs
Polychlorinated biphenyls, or PCBs, refers to a variety of manmade chemical compounds which are no longer produced commercially
but are still used or present in large amounts of electrical equipment.'
PCBs are found in at least 216 of the NPL sites, 67 not to mention the
sites that are not on the NPL.68 PCBs are no longer manufactured in the
United States; however, because of their long use lives, exposures are
still occurring.69 PCBs make their way into hazardous waste disposal
facilities when the electrical equipment that contains them is discarded.
Exposure to PCBs comes principally from eating food contaminated
with the substances.7 ° Once the PCBs contaminate the water, fish and
other animals will drink the water and absorb the chemicals and then
pass the chemicals on to humans.71 Additionally, PCB exposure can
occur through inhalation of airborne PCBs or through dermal
exposure.72 PCBs are suspected carcinogens and may cause problems
PCB
in the reproductive system or with human development.73
mixtures may also cause liver damage, skin irritations and cancer.74

'See
id.
63
See id.

T
4See
65

id.
See id.
6See Agency for Toxic Substances and Disease Registry, Public Health Statement
(visited October
15, 1998) <http://atsdrl .atsdr.cdc.gov:8080/ToxProfiles/phs8821 .html>.
67

See
"See
69
See
7
°See
7See

id.
id.
id.
id.
id.
2See id.
13See id.
t4See id.
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c. Mercury
Mercury is a naturally occurring element which can take several
forms in the environment." Mercury can occur as a metallic substance
which has a "silver" look and is soft, flowing and liquid in nature.
Metallic mercury is used in thermometers and barometers.76 Mercury
can also combine with other naturally occurring elements to form
compounds of organic or inorganic mercury." In nature, mercury will
change between the organic and inorganic forms.7"
Mercury is a very toxic chemical and is found in 175 of the
listed NPL sites.79 Mercury is mined and refined for use in medical and
dental procedures and in industrial and manufacturing operations.
Waste mercury is also produced in the processing of chemicals and
metals, in electrical equipment and in building materials.8 0 Mercury
arrives at these waste sites as a normal by-product of industrial
operations or manufacturing processes.
If released from hazardous waste sites, mercury can leach into
groundwater or surface water and contaminate the water and fish as
well as animals and humans who come into contact with the
contaminated water.8" Mercury can also enter the air as a vapor.
Human exposure can occur if a person consumes water or food
contaminated with mercury; additionally, the vapor can be inhaled or
absorbed directly through the skin. : While the body will rid itself of
mercury through normal excretory pathways, mercury has a tendency
to accumulate in the tissues; therefore, if exposure continues, even at

"See Agency for Toxic Substances and Disease Registry, Public Health Statement
(visited October 15, 1998) <http://atsdrl .atsdr.cdc.gov:8080/ToxProfiles/phs8916.html>.
'6See id.
"See id. Organic methylmercury can build up over time, or bioaccumulate, in fish.
This bio-accumulation and subsequent exposure to the contaminated water and fish caused the
death of hundreds of people and innumerable birth defects in Minamata, Japan in the late 1960's.
The town's exposure also caused severe adverse health effects and exposure to high levels of
mercury was almost always lethal. The exposure in Minamata was a result of a local manufacturing
operation dumping mercury into the local bay.
"See id.
"'See id. Although mercury is a naturally occurring element, the mercury at the NPL
sites has been found to exist at levels that are higher than one would expect from normal
background levels of mercury. See id.
'0See id.
8
2See id.
See id.
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lower levels, the mercury will build up faster than the body can purge
it, thereby increasing the dosage.8 3
Exposure to mercury, in any form, can cause severe adverse
health effects. The severity of the effects will. depend upon whether its
form is organic or inorganic.' Inorganic mercury is more toxic in the
short-term, but the organic form will bio-accumulate and cause long
term effects. Chronic exposures of any form can cause permanent
damage to the brain and kidneys.8 5 Since mercury is a teratogen it can
also cause severe birth defects such as brain and kidney damage to
developing fetuses.86 Adults with chronic exposure to metallic mercury
are likely to experience memory loss and kidney failure. 7 While shortterm exposures will produce the same health effects, full recovery is
more likely once the body clears itself of the contamination.88
d. Arsenic
Arsenic is a naturally occurring metal which is found in the
earth's crust.89 Like mercury, arsenic is rarely found alone; rather it is
often found in combination with other naturally occurring substances
forming organic and inorganic compounds.90 Since arsenic is a
naturally occurring element, some low-level exposure is normal;
however, arsenic is a potent poison that, given even a very small dose,
can cause death. 91
Arsenic can be produced by the burning of fossil fuels and the
manufacturing of copper'and other metals as well as the manufacturing
of chemicals. 92 Arsenic is produced mainly in the manufacturing and
use ofpesticides, herbicides and rodenticides.9 3 Arsenic can be released
from hazardous waste sites where it is stored, or it can be released into

-'he bio-accumulation of mercury is one of the major reasons for its high degree of
toxicity.

84

See Agency for Toxic Substances and Disease Registry, Public Health Statement

(visited October 15, 1998) <http://atsdrl.atsdr.cdc.gov:8080/ToxProfiles/phs8916.html>.
85
See id,
"See
id.
87
See id.
"See id.
"See id.
"See id.
9
The old saying that the dose makes the poison is very true. Arsenic is so toxic that it's
dose profile is measured in micrograms (.000001) and acute exposure, by ingestion, to only 1000
micrograms (.001 grams) per kilogram of body weight will most likely result in death in humans.
'See Agency for Toxic Substances and Disease Registry, Public Health Statement
(visited October 15, 1998) <http://atsdr I.atsdr.cdc.gov:0I0/ToxProfiles/phsSgO2.html>.
93
See id.
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the air, water or soil at any of the facilities where it is used or
manufactured as a by-product of another process. Human exposure can
then occur by ingestion of contaminated food or water, where it is
absorbed through the stomach or intestines into the blood, or its vapor
can be inhaled, where it is absorbed through the lungs. 94
Exposures to high levels of arsenic can produce death, while
exposure to lower levels can cause, among other things, abnormal heart
function, damage to the liver and kidneys, damage to nerves and
problems with the digestive tract. 9 Arsenic has also been linked to
increased incidences of cancer including marked increases in liver,
bladder, kidney and lung cancers.96 Finally, low doses of arsenic, when
exposure occurs orally, have been shown to cause skin changes which
may ultimately result in skin cancers.9 7
e. Benzene
Benzene is a naturally occurring substance made up of carbon
and hydrogen in a cyclic formation. It can be produced naturally by
volcanoes and forest fires and is often found in many plants and
animals. 98 Benzene has been found in at least 337 of the NPL
hazardous waste sites. 99
Used to manufacture other chemicals, plastics, detergents and
pesticides, Benzene is found in gasoline, glue, cleaning products, paint
strippers, art supplies, and tobacco smoke.'0 0 Benzene released from
hazardous waste sites can contaminate soil and groundwater and
industries which produce benzene can contaminate the surrounding
air.' O Exposure typically comes from breathing air that contains
benzene or from consuming food or water which is contaminated with
the chemical. 2

9See
9

id.
5See id.
id.
9See
97
See id.
9
'See id.
99See id.
""See id.
"I'See id.
"See id. Benzene evaporates very quickly so most benzene exposure comes from
breathing benzene fumes which are produced in an occupational setting, are released from a
hazardous waste site, or come from breathing gasoline fumes. See id.
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Benzene is a very harmful chemical agent and its toxicity
generally depends on the length of exposure and the dose." 3 Benzene
is especially harmful to the processes that form red blood cells, and it
has also been shown to produce adverse effects in the immune system
and has been linked to genetic changes in humans. 1°4 Additionally,
long-term exposure to benzene can cause increased risk of cancer and
is thought to cause leukemia and anemia.'0 5
C. Industrial Activity
Industrial activity is not normally considered an environmental
justice problem.
However, "[e]nvironmental justice concerns
distributional fairness in environmental law."' 6 "Environmental
'injustice' occurs when the redistributed risks generated by pollution
end up disproportionately in low income communities and communities
of color."'0 7 These perceived disparate impacts can occur just as easily
from the location of an industrial or manufacturing facility as they can
through the siting of a hazardous waste facility. Often, industrial
facilities are the sites of hazardous waste manufacture and, therefore,
are the sites of disposal and/or release of those hazardous waste
materials.'0 8 When industrial activities have a disparate impact on
minority communities, environmental justice concerns are implicated.'0 9
Locations of industrial activities which cause pollution could
be viewed as being environmentally discriminatory by placing a greater
burden on the health of minority communities. Environmental
discrimination has been described as "any policy, practice or directive
that, intentionally or unintentionally, differentially impacts or
disadvantages individuals, groups, or communities based on race or

3
S Agency for Toxic Substances and Disease Registry, Public Health Statement
See
(visited October 15, 1998) <http://atsdrl .atsdr.cdc.gov:8080/ToxProfiles/phs8803.html>.
114See id.
t0See id.
" Richard J. Lazarus, Fairnessin EnvironmentalLaw, 27 ENVTL. L. 705, 712, 714
(1997).
07

, See id. at 714.

"°SeeGerrard, supra note 24, at 1056-57.
"09See generally, Lazarus, supra note 106; Mohai and Bryant, supra note 9; and
BULLARD,supra note 22 (all standing for the idea that minority communities bear the lion's share
of pollution problems, thereby creating environmental justice concerns). But see, Vicki Been,
Locally UndesirableLand Uses in Minority Neighborhoods: DisproportionateSiting or Market
Dynamics?, 103 YALE L.J. 1383 (1994); Blais, supra note 3 (both questioning whether such
sitings are market driven or based on racism).
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color."" 0 Exposure to environmental contaminants can occur at the
sites of industrial facilities through release of contaminants into the air,
water or soil."' Additionally, occupational exposure to materials which
have an adverse effect on human health could be another route by
which members of a minority community experience a disparate
burden.
The health effects of industrial activities are varied and often
hard to pinpoint. However, industrial activity can be dangerous and
cause serious accidents and health consequences." 2 Further, industrial
accidents occur every day and can have a serious impact on the
surrounding community."' Also, as discussed above, any activity
which produces hazardous materials can result in an increased risk of
adverse health consequences, especially in an occupational setting.'4
Particularly, the health effects of certain chemicals which are linked to
industrial activities have been shown to cause everything from birth
defects, cancer and brain damage to skin lesions and liver and kidney
problems." 5
III. ANALYSIS OF ENVIRONMENTAL JUSTICE CLAIMS

The studies and commentaries that focus on environmental
justice conflict on two major factors: first, whether there really is
disproportionate siting of undesirable land uses in minority
communities; second, what factors contribute to those disproportionate
results if the results do, in fact, show that minority communities bear a
larger share of the burden. For example, both the GAO and CRJ studies

"°Kevin, supra note 22, at n. 23 (citing Robert D. Bullard, Environmental Equity:
Examining the Evidence of Environmental Racism, 2 CEB. LAND USE F., 6 (winter 1993)).
1 See Gerrard, supra note 24, at 1056-57. See also, supra note 59 and accompanying
text.
In1984 a Union Carbide facility had a release of a highly toxic pesticide in Bhopal,
...
India. That incident resulted in the deaths of over 2,000 people and injured over 200,000 others.
This tragedy raised awareness in American communities that the facilities located in their areas
had the potential for serious negative effects. See Richard D. Gragg Ill et al., The Location and
Community Demographics of Targeted Environmental Hazardous Sites in Florida, 12 J. LAND
USE& ENVTL. L. 1, 3-4 (1996).
'See Shelton, supra note 49, at 4. "According to the EPA an average of five chemical
accidents occurs every day. It has also been reported that between 1980 and 1990 there were at
least fifteen accidents exceeding Bhopal's toxicity in the United States." Id. (noting that severe
industrial accidents have occurred at Texas City, Texas; Torrence, California; and San Francisco,
California where a release of sulfuric acid from a General Chemical Corp. plant caused 24,000
people to seek medical attention for a variety of problems relating to the release).
" 4See supra notes 59-110 and accompanying text.
.. 5See supra notes 59-110 and accompanying text.

J. NAT. RESOURCES & ENVTL. L.

[VOL. 15:1

found a disproportionate siting of hazardous waste facilities in minority
communities, even when other factors were considered;" 6 however, the
SARDI and Been studies reached differing conclusions." 7
Commentators have also split on their analysis of the problem." 8 A
discussion of the predominant theories is presented below.
A. Racism Theory
The terms environmental justice and environmental racism are
often used interchangeably, yet each has a different meaning.
Environmental justice refers to the idea that all people, regardless of
race, color or class should be treated equally under the laws,
particularly those laws pertaining to the environment. The goal of
environmental justice is equal protection, not equal pollution.
Environmental racism, on the other hand, focuses more narrowly on
how people of color bear a disproportionate share of environmental
risks and harms. Many commentators and environmental justice
advocates have advanced the hypothesis that racial animus is at the
heart of the overburden of minority communities." 9 The Reverend
Benjamin Chavis, Jr., head of the United Church of Christ's
Commission for Racial Justice during the Warren County
demonstrations, has stated that waste facilities are placed in minority
communities because decision making bodies "deliberately target...
people of color communities for toxic waste facilities."' 20
People who subscribe to the theory that racial animus is the
cause of environmental justice problems point to the fact that racism is
ingrained in the American culture.' 2 ' Professor Derrick Bell is
frequently cited for saying that "[t]he fact is: racism is far from dead in
the last decade of twentieth century America. The civil rights gains, so

. 6See supra notes 6-11 and accompanying text.
. 7See supra notes 13-17 and accompanying text.
8
" See generally sources cited supra note 22; Smith, supra note 2 (discussing racism
in the siting of a toxic waste landfill in North Carolina); Kevin, supra note 22 (suggesting that
racism may not be the underlying cause of undesirable land use siting); Blais, supra note 3
(promoting the environmental justice movement as it fights racism).
"See supra notes 8-11 and accompanying text; Bullard, supra note 22. These
advocates rely mainly on the GAO, CRJ, and Bullard studies to support these claims even though
these studies have been shown to have serious flaws in sampling and statistical methods. See
Kevin, supra note 22, at 135.
' 20Kevin, supra note 22, at 125 (citing Vicki Been, Locally UndesirableLand Uses in
Minority Neighborhoods:DisproportionateSiting or Market Dynamics?, 103 YALE LI. 1383,
1396 (1994)).
2t
' See Babcock, supra note 4, at 11.
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hard won, are being steadily eroded. Despite undeniable progress for
is insulated from incidents of racial
many, no African-American
22
discrimination."1
However, some environmental justice advocates also feel that,
under the term environmental racism, an intentional bias does not
necessarily have to exist for racism to be present: 23 "To them, the term
refers to a broad array of phenomena which need not be tied directly to
purposeful discrimination or racial animus on the part of any particular
actor or institution."'2 4 Under this theory, racism is present, even
without intent, when exclusionary practices limit the participation of
people of color from policy making bodies. 125 The term environmental
racism, in its broadest form, "describes any 'policy, practice, or
directive that, intentionally or unintentionally, differentially impacts or
individuals, groups, or communities based on race or
disadvantages
26
color."1
1. Examples of Environmental Injustice
Examples of sitings of hazardous waste facilities, landfills,
industrial facilities and manufacturing operations which people perceive
as unjust are abundant. The Warren County, North Carolina example
is only the beginning of myriad environmental injustice claims. For
example, studies of the west end of Louisville, Kentucky, an area of the
city which is predominantly minority, revealed evidence of dioxin
27
contamination in a local lake and in the fish which inhabit the lake.'
petroleum refinery
Additionally, the west end also houses an abandoned
28
area.'
storage
chemical
a
is
day,
which, to this
In a study conducted in Los Angeles County, California, the
results showed that minorities were about three times more likely than
non-minorities to live near hazardous waste facilities. 29 In Los
Angeles, it has been estimated that seventy-one percent of African
Americans and fifty percent of Latinos live in areas with highly

'Id. (quoting Derrick Bell, The Permanenceof Racism,22 SW. U. L. REV. 1103, 1104
(1993)).

'See Kevin, supra note 22, at 126.
24

1 1d.

12'1d at n.23 (citing Robert D. Bullard, EnvironmentalEquity:Examiningthe Evidence
of Environmental Racism, 2 CEB. LAND USE F., 6 (Winter 1993)).
1261d.
'"See id. at 327.
'SSee id. at 327-28.
'See Shelton, supra note 49, at 7.
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polluted air while only thirty-four percent of whites live in similar
conditions. 3 Also, in Richmond, California, it has been noted that all
of the minority neighborhoods in Richmond are in the western and
southern parts of the city where the highest concentration of
petrochemical facilities are located. 3 '
In King and Queen County, Virginia, the Board of Supervisors
approved the siting of a landfill in an area which was located in close
proximity to a church which had been founded by freed slaves, and
where the surrounding community population is sixty-four percent
African American.132 Demographic analysis of three other landfills
showed even more disturbing results. Of the three landfill sites, the
minority populations were 100%, 100% and ninety-five percent,
respectively, within a small radius of the landfill sites. 133 Additionally,
in two of the locations, black churches were located within two miles
34
of the landfill. 1
In Houston, Texas, a study conducted by Dr. Robert Bullard
concluded that Houston's minority communities bore a disproportionate
burden of its landfills and incinerators. There, Bullard stated that
twenty-eight percent of Houston's population was African-American
but eighty-two percent of the city's landfills were located in
predominately black neighborhoods.135 Additionally, seven ofthe city's
eight incinerators were located in minority communities. 136 Other
studies have demonstrated similar results.' 37 In the CRJ study, the
conclusion was that minorities were more likely than whites to live
near one of the country's uncontrolled hazardous waste sites.
Furthermore, approximately fifteen million African-Americans live in
communities which host an abandoned, uncontrolled hazardous waste
site. 131
In Florida, minority and low-income households were found to
be over-represented at close proximity to facilities which release toxic

3

1 °See id.
31

See Michael Belliveau et al., Richmond at Risk: Community Demographicsand
Toxic Hazardsfrom Industrial Polluters, 121 (1989) (resulting report from a study done by the
Citizens for a Better Environment).
..
See Williams, supra note 6, at 236.
3
1 See id.
-See id.
35
"'
See Robert D. Bullard, Solid Waste Sites and the Black Houston Community, 53
1

INQUIRY 273, 280-81 (1983).
SOCIOLOGICAL
36

1 See id. at 281.
"See Smith, supra note 2.
13'See supra note 8-11 and accompanying text.
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substances. 3 9 The results of the Gragg study also show that minority
are disproportionately impacted by hazardous sites within
communities
40
Florida.1
In the Southside of Chicago, a predominantly AfricanAmerican and Latino community, there are approximately fifty active
or closed hazardous waste landfills, 100 factories, and 103 abandoned
toxic waste dumps.' Also, Chicago's Altgeld Gardens, a low income
housing project, is surrounded by incinerators, a paint factory, a steel
mill, a chemical plant, a scrap metal yard, a waste lagoon, a sludge
drying bed, oil refineries and an eight foot high landfill.
Finally, in New Orleans, Louisiana, when a local chemical
plant developed a gas leak, requiring the evacuation of over 3000
people from the area, the city evacuated the predominantly white
neighborhoods one and one-half days before the minority
neighborhoods.'4 2
2. Racism as a Cause of Disproportionate Siting Decisions
In situations where environmental justice is implicated
intentional racism is very difficult to prove, but advocates and
commentators insist that race is a motivating factor in many of these
siting decisions. In the New Orleans situation, discussed above, leaders
of the local African-American community claimed that "race was a
factor in the evacuation"' 43 when white neighborhoods in the vicinity
4
of the release were evacuated before the black neighborhoods.'
When Greenpeace conducted a national study of the
demographics of communities with existing hazardous waste
incinerators, it found that those communities were substantially higher
in minority population than the national average. 145 Additionally,
communities where similar incinerators were proposed had minority
populations sixty percent higher than the national average." 4 The CRJ

'See Gragg etal., supra note 113, at 7 (noting that non-minority households were
under-represented at close proximity to the same sites).
'"See id. at 20.
"'See Charles Lee, Developing the Vision of EnvironmentalJustice:A Paradigmfor
Achieving Healthy and Sustainable Communities, 14 VA. ENVTL. L.J. 571, 574 (1995).
142See Smith, supra note 2, at 327.
"3See id. (quoting Serena Williams, The Fightfor Environmental Justice: Is the
Courthouse the AppropriateBattleground?,PUB. INTEREST L. REV., Spring 1996, at 17.
'"See Walker v. City of Bogalusa, 168 F.3d 237 (E.D. La. 1997).
14'See Bullard, supra note 22, at 33-34.
'6See id.
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study pointed out that three out of every five African and Hispanic
Americans live in communities with uncontrolled hazardous waste
sites. 4 7 From statistics such as these, the study concluded that race was
48
the single best predictor of location for a hazardous waste facility.
Dr. Bullard maintains, "Racism is a contributing factor and in
some instances a direct cause of environmental inequity."'' 4 9 Dr.
Bullard stated that socioeconomic factors are not enough to explain the
disproportionate siting of hazardous waste facilities in or near minority
communities. He went on to attribute most of these siting decisions to
a racial bias by the parties seeking to site the undesirable land use. 5 °
Bullard noted that racism must play a role in the siting decisions
because "[t]he facility siting controversy cannot be reduced solely to a
class phenomenon because there is no shortage of poor white
communities in the Southeast region.... [P]oor whites along with their
more affluent counterparts have more options and leveraging
mechanisms (formal and informal) at their disposal than do blacks of
equal status."''
B. Alternative Theories
While environmental justice advocates insist that
disproportionate siting does exist and that it is a result of racial animus,
several alternative theories have been offered. These theories posit that
the original studies which underlie the environmental justice movement
are faulty in one or more aspects. Commentators have also found flaws
in the advocates' arguments. They think that the disproportionate
sitings and disparate impacts resulting from those sitings have been
overstated.1 2 These commentators also feel that racism has not played
a role in siting decisions and that there is very little evidence that racial
animus is actually a factor in siting decisions.'5 3
Geographic location of a site can also play a role in the
selection of a site for a sensitive land use. If a location has superior
access to water, transportation and other necessary infrastructure, it
only makes sense that the facility will want to locate in that area, no

4

"

See supra note 8 and accompanying text.

1'48d.
49
Babcock, supra note 4, at 10 (citing BULLARD, supra note 22, at 6).
1
5See Bullard, supra note 22, at 32.
1

11d. at 32-33.

.. 2See Kevin, supra note 22, at 133.
53
1 See id.
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matter what the surrounding community demographics may be.
1. Environmental Suitability
Environmental suitability must play a role in the placement of
any environmentally sensitive land use. For example, it would be
inadvisable to place deep injection wells for hazardous waste disposal
over an aquifer simply because the surrounding community was nonminority if a minority community was in an area which would be much
more environmentally suitable. Certain land types simply are not
suitable for certain types of environmentally sensitive uses.'54
Therefore, assuming that environmentally sensitive land uses must be
placed somewhere, it is only logical to place such uses in the areas
where the environment is more acceptable for that type of use. 5' For
example, in Emelle, Alabama, one of the most cited locations of
environmental injustice, Chemical Waste Management decided to
locate a hazardous waste landfill in this poor, minority community.'56
However, what the environmental justice advocates fail to recognize is
that Emelle was evaluated by the EPA as one of the ten most desirable
sites in the country, and the only one east of the Mississippi River, for
such a landfill.'57 Among other factors, the Emelle site was underlain
by a dense natural chalk formation which made it environmentally
suitable for just such a sensitive use because the chalk formation made
barrier between the waste to be disposed of and any nearby
an excellent
58
aquifers.
2. Market Dynamics
Market forces affect many of the activities of our lives. Most
of our basic needs, such as food and clothing, are met through the
market system. Therefore it is not unreasonable to think that "[m]arket

"Sensitive environments are locations that, because of their physical conditions, may
be disturbed or permanently damaged by sensitive land uses. Governments and companies that
plan to construct and operate sensitive land uses should avoid siting their facilities in
environmentally sensitive areas. Ifan environmentally sensitive area is chosen, the owner, whether
it be a private person or government, should design the facility to minimize risks to people and the
environment.
'Environmentally sensitive land uses include, among others, floodplains, wetlands,
karst (cave) areas, and groundwater.
"5 6See Blais, supra note 3, at 109.
'See id. at 109-10.
1saSee Kevin, supra note 22, at 139.
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forces can also play a large role in the inequitable distribution of
environmental hazard."' 9 The marketplace can make the decision
about whether to accept an environmentally sensitive land use into the
community a very difficult decision, by putting economic interests at
odds with environmental and health concerns. 6 This can cause a
community to accept a sensitive land use because of an increased tax
base, more jobs and other increases in social services, even though that
may mean a greater risk of exposure to an environmental hazard.
Also, the people who choose the sites for undesirable land uses
must take market factors into account when evaluating a possible site.
Siting proponents, much like people in a corporate arena, will choose
the path of least resistance to meet their desired end. That means they
will choose an area where the siting costs are low compared to the other
possible sites. 6' In addition to lower land costs, siting proponents will
locate where there is less political opposition. In many instances, when
undesirable land uses have been placed in minority communities, there
has been little or no opposition to the siting. 62 While this argument in
favor of a market dynamic may be countered with the argument that
"[s]ince impoverished communities generally lack the financial and
technical resources necessary to resist environmentally hazardous
facilities, less opposition is expected,"' 63 it is always possible that there
is no opposition to a siting because the community does not oppose the
siting. In some instances communities actually welcome or solicit the
siting." It is up to environmental justice advocates to show why we,
as a society, should interfere with the rational maximization chosen by
a section of society if it does choose, through the market system, to
accept the burden of an undesirable land use.65
Market forces also affect land values and interest rates which,
in turn, affect the available housing market. When an undesirable land
use is sited in an area, it will cause those who are not satisfied with the
decision to leave, and it will also cause a decrease in the value of land

'Babcock, supranote 4, at 12 (citing Vicki Been, What's FairnessGot to do With It?
EnvironmentalJustice and the Siting of Locally UndesirableLand Uses, 78 CORNELL L. REV.,
1001, 1114 (1993)).
160See id.at 12-13.
6
' See Kevin, supra note 22, at 139.
"USee Robert W. Collin, Environmental Equity: A Law and PlanningApproach to
Environmental
Racism, I I VA. ENVTL. L.J. 495, 516-17 (1992).
163Babcock, supra note 4, at 12.
l"See infra notes 190-196 and accompanying text on community choice. Community
choice and market dynamics are related as alternate theories to racism in the environmental justice
debate and often
supplement one another in a discussion of the topic.
65
1 See Blais, supra note 3, at 99-100.
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in the surrounding area.'" Following from these effects, and the effects
of discrimination that are still present in the residential housing market,
a community will often become a minority community after the siting
of the undesirable land use. Thus, a market based distribution of
housing and the lack of true ability of people of color to choose where
67
they wish to live work together to create the minority community.
"The dynamics of the housing market therefore are likely to cause the
poor and people of color to move to or to remain in the neighborhoods
in which locally undesirable land uses ("LULUs") 168 are located,
regardless of the demographics of the communities when the LULUs
were first sited."' 69
While this is certainly an unfair result resulting in a disparate
impact on a minority community, it is not the siting decision that is
suspect. Instead, it is the market which has caused the inequitable
result. Furthermore, the costs of regulating that market, to make it more
fair and to reduce this disparate burden, "outweigh the benefits of doing
so. ''9 ° Professor Been further notes the argument that the residents in
the burdened community are compensated for this burden by lower
housing costs, and she suggests that the impact on these communities
may be better addressed through income redistribution programs rather
than revamping of the siting process. 7'
3. Socioeconomic Class
Several studies have determined that socioeconomic class, not
race, is the controlling factor in the disproportionate siting of
undesirable land uses.' 72 The SARDI study found that racial
composition did not differ significantly between tracts which hosted
undesirable land uses and those which did not, but it did find that there
was a statistically significant difference in the percentage of people

"6SeeBeen, supra note 121, at 1388 (noting that these factors will make the area more
attractive to 67low income persons and less attractive to high income persons).
1 See id.at 1388-90. "As long as the market allows the existing distribution of wealth
to allocate goods and services, it would be surprising indeed if, over the long run, LULUs did not
impose a disproportionate burden upon the poor." Id. at 1390.
'68See id. at 1384 (defining Locally Undesirable Land Uses and abbreviating such as
LULUs).
691d. at 1390.
'7'See id. at 1391.
71

' See id. at 1391-92.

SARDI and Been studies both conclude that class is a greater factor in
determining the location of undesirable land uses.
12The
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living below the poverty level between host and non-host tracts.'
Additionally, in an independent study, Professor Been found that there
was no statistically significant difference between the percentage of
African-Americans in host and non-host tracts. 174 However, there was
a significant difference along the measures of wealth and social class
because host tracts had lower median incomes.'17
A study done by Douglas Anderton, et al., of hazardous waste
facilities throughout the United States found that there was no
correlation between the presence of minority groups and the presence
of a hazardous waste facility. 176 The Anderton study did find that
socioeconomic factors, such as lower housing values, showed a
statistically significant relationship. 1'7
Results such as these beg the question: Is class, rather than race,
the determining factor which can be shown to cause disproportionate
siting of an undesirable land use in a community? Some proponents of
environmental justice have stated that "[c]lassical economic theory
would predict that poverty plays a role on several levels.' ' 8
Rational thought would suggest that industries which are
looking to locate a business would be more inclined to choose a
location where the price of land is lower in order to minimize the cost
of doing business and maximize profits: "Because industries often take
the path of least resistance, minority communities are likely targets for
siting proposals."' 719 If that holds true, communities where the land is
least expensive could be expected to be host to more industrial activity
and other undesirable land use. However, environmental justice
advocates argue that a lack of resources, due to racial factors, keeps the
community from fighting the placement of the undesirable use.'
4. Community Choice
The choice of a community to locate near an undesirable use,
to invite an undesirable use into the community for economic reasons,
and to choose to stay when a facility is placed nearby are all legitimate
theories behind the disparate impacts.
"'See Been, supra note 13, at 3.
-See id. at 5.
'See id.at 5-6.
' See Kevin, supra note 22, at 134.
17See id.
"Mohai and Bryant, supra note 9, at 923-24.
'"Hernandez, supra note 18, at 187.
""See Mohai and Bryant, supra note 9, at 924.

1999-2000]

ENVIRONMENTAL JUSTICE

a. Inviting an Undesirable Land Use: The Mescalero
Apaches and the Campo Band of Mission Indians
Not all communities oppose the siting ofundesirable land uses.
The Campo Band of Mission Indians in San Diego, California, has
invited the construction of a hazardous waste landfill on the
reservation.' The Campo Band has accepted the landfill, which will
meet EPA standards, because they see it as a way to garner economic
benefits: "Tribal sources estimated that the landfill would directly
create at least fifty-five permanent jobs for at least thirty-five members
of the Campo Band, almost eliminating tribal unemployment."' 2
On March 10, 1995 the Mescalero Apaches of southern New
Mexico decided to permit the interim storage of high-level radioactive
waste in their community until the long-term storage facility at Yucca
Mountain, Nevada could be completed." 3 This vote of approval came
one month after an earlier vote rejected a similar proposal and after the
tribe was able to weigh the costs and benefits of hosting such a land
use.' In return for allowing the disposal of this waste on their land
and near their community, the tribal leaders expected to get a return on
their decision in the form of tax revenues, jobs and other benefits. The
direct and indirect benefits were estimated at $250 million. 8 5
Commenting on the earlier vote that had rejected the proposal, "[t]ribal
leaders claim[ed] that 'environmentalists and other outsiders had earlier
misled the people into forgoing high-tech jobs and millions of dollars
for schools and social services.""8 6
b. Staying with the Use: Emelle, Sumter County,
Alabama
As mentioned earlier, the Chemical Waste Management
hazardous waste facility in Emelle, Alabama, is often cited as one of the
leading examples of disproportionate siting and disparate impacts in
and on a minority community. Emelle, in Sumter County, is composed
of sixty-nine percent African-Americans with ninety percent of its
81

1

See Kevin, supra note 22, at 140.

" Id. at 141. (noting also that the main resistance to the siting of the proposed landfill
came from white neighbors of the Campo Reservation).
193See Blais, supra note 3, at 112-14.
84
' See id. at 114.
'See id. at 112-14.
SId. at 114 (citing George Johnson, Nuclear Waste Dump Gets Tribe's Approval in
Re-Vote, N.Y. TIMES, March 11, 1995, at 6).
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population living below the poverty level."8 7 When Chemical Waste
Management chose to place its facility in Emelle, the population was so
impoverished that residents did not have the means to move from the
area and the rates of infant mortality and illiteracy were among the
highest in Alabama.' 88
On the surface, these numbers appear to support the theories of
discriminatory impact, but there is more to the story. The rest of the
facts demonstrate that the Emelle site, and all of Sumter County, sit
atop the Selma chalk formation, which is a dense chalk deposit
measuring more than 700 feet deep. The formation is almost an
impermeable barrier between the waste and any nearby aquifer.'8 9
Other factors which led to the siting of the facility in Emelle were the
arid conditions, sparse population, and good access to the site.' 90 From
these factors the EPA listed the site as one of the ten most desirable
counties in the country, and the only one east of the Mississippi River
that was even evaluated, for the landfilling of hazardous waste.191
Even the most ardent advocates cannot say that the Chemical
Waste Management facility has been a burden on the community; "The
facility employs over 400 people, 60% of whom live in Sumter County,
and has an annual payroll of $10 million."' 92 Alabama law also
provides a very tangible benefit from the plant by giving a portion of
the hazardous waste excise tax to Sumter County with an annual
guarantee of at least $4.2 million. 9 This increased revenue, which is
attributable directly to the presence of the undesirable land use, has
been used to build infrastructure and to improve education and the
delivery of health care services, effectively reversing the previous
trends of illiteracy and infant mortality. 194 In this instance, it seems that
the benefit really does outweigh the burden.
c. Moving to a Nuisance: Richmond, California
Richmond, California, is another community and city that is
widely cited as being indicative of the environmental justice problem.
Richmond and the surrounding areas are host to a wide variety of
187See id. at 108-09.
IS-See id.at 109.
'"9See Blais, supra note 3, at 110.
"g'SeeKevin, supra note 22, at 139.
'See supra notes 164-66 and accompanying text.
"Blais, supra note 3, at 110.
93
' See id. at I10-11.
-gSeeid. at I 11I.
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industrial, petrochemical and chemical manufacturing facilities which
generate and store vast amounts of hazardous materials. Richmond is
a diverse community, but a majority of its residents are members of
minority groups. 95
Richmond is obviously a very heavily industrialized city and
has been so since the early 1900's when whites were a great majority of
the population of Richmond. 9 6 "The black population of Richmond
numbered 29 out of approximately 6,800 in 1910, 33 out of
approximately 16,000 in 1920, and 270 out of approximately 24,000 in
1940."' ' Although, the major industries "were established in western
and southern Richmond before World War II when Richmond was still
populated almost entirely by Whites,"'1 9 environmental justice
advocates still cry foul because, "[a]ll of the lower income, minority
neighborhoods are in the western and southern parts of Richmond .""'
During peak wartime production, in the midst of World War
II, the Kaiser Shipyard was producing ships at the rate of one per day
and was employing about 100,000 people.200 It was at this time that a
large number of black laborers from the South moved to Richmond to
work at Kaiser and the other local industries.2 ' This trend shows that
the siting decisions for Richmond's industrial and other undesirable
land uses came before Richmond had any minority population of which
to speak. In fact, whites were a majority in every Richmond census
tract up until 1950, and in the 1960 census whites were a majority in all
but four of Richmond's census tracts.20 2 These numbers show that ihe
minority communities moved to the nuisance and cannot, therefore, be
pointed to as the victims of racial prejudice in the siting of undesirable
land uses.
5. Political Disenfranchisement
In our system of government, people with the most political
power are the people who generally get what they want. One
alternative theory to racism as the basis of disproportionate siting
9

1

See id. at 114.

See Kevin, supra note 22, at 143.

97

1 1d.

19Id.
"Id. at 142-43 (citing Michael Belliveau et al., Richmond at Risk: Community
Demographics and Toxic Hazards from Industrial Polluters, 121 (1989)).
2
"aSee Blais, supra note 3, at 115.
2
'See Kevin, supra note 22, at 143.
22
- See id. at 144.
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decisions is the relative political weakness of minority groups;
"Minority and poor communities generally lack the political power to
be well represented in government, particularly at the national level."203
Due to this general lack of political power, environmental advocates
have often failed to include minority groups in the environmental
movement. Even environmental justice advocates can fail to see the
problem. 0 4 As a result of this exclusion, the environmental concerns
of minority groups often do not get heard in the decision making
process. Thus, politicians and members of policy making bodies are
often unaware of the environmental problems which affect these
overburdened communities.20 5
However, even when politicians are aware of the environmental
problems which face minority communities, there is very little pressure
to address the problem.20 6 This results from a lack of opposition within
the affected community, which itself stems from a perceived lack of
interest by the community, in the environmental issues.20 7
Environmental justice advocates and civil rights groups think
is the result of a long history of racism
that this lack of political power
and exclusion of minorities.2°' They theorize that institutional racism
keeps minorities out of political power which, in turn, keeps minority
communities from having the necessary power to oppose a proposed
siting."' Critics of this argument point out that our system is designed
to avoid problems such as these. The critics argue that our public
ch6ice process allows everyone to participate in the siting process.21 0
Finally, in many cases, environmental justice advocates fail to realize
how voting districts in state and local areas, where most siting decisions
are made, are often drawn to enhance minority participation and in
some cases create majority minority districts.

2 3

' Babcock, supra note 4, at 13.
Lazarus,supra note 106, at 712.
See Smith, supra note 2, at 332.

2
04See
20

16See
20

id.
See Babcock, supra note 4, at 13.
See Kevin, supra note 22, at 127.
2
"See
Babcock, supra note 4, at 14; see also Hemandez, supra note 18, at 200.
21
See Blais, supra note 3, at 97-99 (discussing the ideas of civil republicanism, selfinterest and the power of lobbyists within the context of public choice theory).
2
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6. "White Flight"
Environmental justice skeptics argue that "white flight" 2" is
often the cause of the problem of disproportionate siting of undesirable
land uses in minority communities.1 2 The concept of "white flight"
proposes that communities chosen for an undesirable land use are not
always minority communities at the time of the original siting
decision.2 13 Once the facility is located in the community, the property
values in the community go down and the residents who have the means
to leave the community, typically whites, move to another area. 214 Due
to the lowered land values people who seek less expensive housing,
typically minorities, move into the area, thereby making the community
a minority area after the original siting decision.2" 5 This rationale
indicates that the siting decision itself is not suspect, rather it is the
market dynamic that causes the problem.
Proponents of the "white flight" theory argue the existing
research has failed to prove the claim that the disparate impact on
minority communities, which results from hosting an undesirable land
use, is the result of racism in the initial siting decision or, more
generally, in "the siting process itself."" 6 They propose that the
residents of the community have effectively come to the nuisance and
should not now claim that they are being treated unfairly when the
decision about whether to move into the area was theirs to make.
However, environmental justice advocates state that the phenomenon
of "white flight" does not adequately explain the disparity between
minority and non-minority communities.21 7 They further assert that the
socioeconomic difference between whites and minorities, which keeps

21

"White flight" is often described as the exodus of white residents from an area which

hosts an undesirable land use. See Smith, supra note 2, at 332.

"'See generally Been, supra note 110, at 1384-85 (noting that the studies which are
cited for lending weight to the environmental justice position failed to take into account the
possibility that the communities which hosted the undesirable land uses may not have been
minority communities
at the time of the original siting decision).
213
See id.
24
See Smith, supra note 2, at 332.
2 15
see id.
26
Been, supra note 110, at 1385. (emphasis in the original).
2
.See Maria Ramirez Fisher, On the Road from Environmental Racism to
Environmental Justice, 5 VILL. ENVTL. L.J. 449, 460 (1994) (also noting that the patterns of
discriminatory siting of undesirable land uses continue today and that the alternative theories
proposed to explain the decisions do not adequately do so).
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the minority residents from moving away from the undesirable land use,
is itself a result of the history of racism in this country." 8
IV. REMEDYING INJUSTICE
A. Executive Branch and Legislative Branch Actions
1. Executive branch
. a. Executive Order # 12898
On February 11, 1994 President Clinton signed Executive
Order 12,898 entitled Federal Actions to Address Environmental Justice
29
in Minority Populations and Low-Income Populations ("Order"). '
The goal of the Order was to respond to the growing environmental
justice movement and to bring equity to minority communities which
had to bear the burden of a disproportionate exposure to undesirable
land uses. In order to accomplish this goal, the Order directed each
federal agency to make environmental justice a part of its purpose by
evaluating the social implications of its programs, particularly where
those programs have a disproportionately high effect on low-income
and minority communities.22 °
The Order created an interagency working group
("Workgroup") to aid the agencies in identifying "disproportionately
high and adverse human health or environmental effects on minority
populations and low-income populations. 22 ' The Workgroup was also
directed to assist in the coordination, collection, and examination of
new research in the field of environmental justice.222 Lastly, the
Workgroup was directed to "develop interagency model projects on
environmental justice that evidence cooperation among Federal
agencies. 223
The Order is an attempt to force federal agencies to combat the
inequities which can result from the application of their programs. By
forcing agencies to focus on the research and analysis of health impacts
that disproportionate siting has on minority communities, the federal

8

460 n. 58.
Exec. Order No. 12,898, 59 Fed. Reg. 7,629 (1994).
id. at § 1-1.
d. at § I-102(b)(1).
222
See id. at § 1-102(b)(3)-(5).
1231d. at § 1-102(b)(7).
" 1d. at
219

22
See
21
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224
agencies can see the disparate health impacts their programs have.
Additionally, "the Order attempts to level the playing field for minority
improving the availability of resources and access to
communities ' by
225

government.

Proponents of the Order feel that, even though it does not create
a specific cause of action, its provisions will carry weight because of
existing laws.226 For example, under the National Environmental Policy
Act, any project which uses federal monies will now have to take
environmental justice considerations into account when preparing an
environmental assessment or impact statement.227 Proponents also
argue that the Order will carry the force of law and violations will be
enforceable against state governments.22 8
Skeptics believe that the Order does not carry the force of law
because it "is intended only to improve the internal management of the
executive branch and is not intended to, nor does it create any right,
benefit, or trust responsibility, substantive or procedural, enforceable
at law or equity by a party against the United States., 229 The problem,
skeptics say, is that the Order is merely a procedural request and does
not provide for judicial review of agency actions involving a violation
of environmental justice guidelines and does not "create any right to
judicial review involving the compliance or non-compliance of the
its agencies, its officers, or any other person with this
United 23States,
0
order.,

b. Agency Action
Executive Order 12,898 directed every federal agency to
implement an environmental justice strategy to ensure the enforcement
of health standards and environmental laws in minority areas. 21 After
the mandate of Executive Order 12,898, federal agencies began, for the
first time, to address environmental justice issues. In response to the
recognition of these issues, the EPA has established the Office of

224

See Hernandez, supranote 18, at 200-01.
1d. at 201-02.

225

226

See id. at 203-04.

227

See id.

22
1See
229

id. at 204-05.
Exec. Order No. 12,898, 59 Fed. Reg. 7,629, at § 6-609 (1994).
"3 Ild. See also Hernandez, supra note 18, at 206 (noting that the President possesses
the authority to give an Executive Order the force of law but has simply not done so in this
instance). 23
See Kevin, supranote 22, at 128.
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Environmental Equity to monitor environmental justice concerns and
to bring environmental justice issues to the forefront of the
environmental debate.232 Within the EPA, the Office of Solid Waste
and Emergency Response has stated that when complaints concerning
a proposed solid waste facility allege disparate impact on the health of
a poor or minority population, the EPA has the authority to take such
impact into account when considering a permit application.233
2. Legislative Action
Several attempts have been made to pass legislation which
would discourage the siting of undesirable land uses in minority
communities; however, to date, no legislation incorporating
environmental justice issues has been passed by Congress. The first
major attempt to pass such a bill came as the Environmental Justice Act
of 1993 .234 This legislation would have established a program with the
goal of ensuring nondiscriminatory compliance with environmental
laws and of further ensuring that the health of minority communities
received equal protection under those laws.235
At nearly the same time as the introduction of the
Environmental Justice Act of 1993 in the Senate, the House was
introducing a similar resolution, H.R. 2105.236 The goal of H.R. 2105
was to collect data on health effects of toxic substances, to identify
areas of concern related to the level of toxic chemicals and to require
equitable distribution of environmental pollution.2 37
That same year, the Environmental Equal Rights Act of 1993
was introduced in the House, as an amendment to the Solid Waste
Disposal Act. 238 This legislation attempted to incorporate racial criteria
into the evaluation of siting approvals. The amendments would "allow
petitions to be submitted to prevent certain waste facilities from being
constructed in environmentally disadvantaged communities. '2 39 An
"environmentally disadvantaged community" was defined as a
community which was located within two miles of a proposed facility
and having a minority population which was greater than the state's
232
2 3See

id. at 129.
a See id. at 130.
234S. REP. NO. 103-1161. (1993).
235
See id.
216
H.R. REP. NO. 103-2105. (1993).
237
1d. at § 2.
238
H.R. REP. NO. 103-1924. (1993).
239
1d.
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overall percentage of minority individuals or the national percentage for
the specific ethnic group.240 The petition to prevent the facility would
be approved if it could be shown that the facility was going to be
located in an "environmentally disadvantaged community" and the
facility would adversely impact the health of the community
residents.24
Another legislative attempt to incorporate racial criteria into the
siting of undesirable land uses was the Public Health Equity Act.242
The purpose of this bill was "to prohibit discrimination, on the basis of
race, color, or national origin in programs and activities relating 243
to
occupational and other exposure to hazardous substances.
Enactment of this legislation would have required federal agencies
which were giving money to states, local governments and private
entities to promulgate regulations barring intentionally discriminatory
acts and acts with discriminatory effects. 2"
B. Judicial Action
Judicial challenges to the siting of an undesirable land use have
been one avenue by which minority communities can challenge the
siting based on various legal theories. Plaintiffs in these challenges
have typically approached the disparate impact from a civil rights
standpoint using either Fourteenth Amendment or Civil Rights Act
challenges. Along with these types of challenges, environmental justice
plaintiffs have also employed environmental laws and tort theories to
challenge the perceived injustice. However, as will be discussed,
lawsuits alleging environmental injustice are rarely successful.
1. Equal Protection Challenges
The Equal Protection Clause of the Fourteenth Amendment
establishes that no state shall deny any person the equal protection of
the laws.24 While environmental justice plaintiffs have commonly
brought their claims under equal protection theory, to date, no equal

2

d"See id. § 3(d)(1).

21
242See

id. § 3(b)(2).
S. REP. No. 103-1841. (1994).

243

See id.
See
id.
24
1See U.S. CONST. amend. XIV, § I.
2
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protection challenge has been successful.246 This lack of success is
attributed to the fact that, in order to prove an equal protection claim,
the plaintiff must show not only a demonstrable disparate impact, butmust also prove an intent to discriminate.24 7 Disparate impact alone is
not enough to show an intent to discriminate.248 Strict scrutiny will not
be triggered unless there is a clear showing that the adverse impact is
borne by one race more than another and that such impact cannot be
explained on any grounds other than race.249 Specifically, "[i]n
Washington v. Davis the Supreme Court rejected a disparate impact
claim, holding that disparate results themselves are not illegal and do
not trigger strict scrutiny .... In this context, environmental justice
plaintiffs have been able to prove disparate impacts, but have been
unsuccessful in their attempts to prove an intent to discriminate. 25' In
short, to pose a successful Equal Protection challenge, the
environmental justice plaintiff must show that the government chose a
particular site for an undesirable land use based on a racial
classification.
The first case to pose an Equal Protection challenge to the
siting of an undesirable land use was Bean v. Southwestern Waste
Management Corp.252 In Bean, the Texas Department of Health
("TDH") granted Southwestern Waste Management Corp. a permit to
operate a solid waste landfill in Houston, within 1700 feet of a
predominantly black high school and in a neighborhood which was
predominantly African-American .253 The plaintiffs in Bean challenged
the permit saying that the decision was part of a pattern of
discrimination on the part of the TDH and that minorities were
historically discriminated against in the siting of Houston's landfills.2 '
The court in Bean found that the plaintiffs' theories of a
disparate impact on minority communities were not supported by a
statistical analysis of the Houston area.255 On the contrary, the court
found that the statistics actually failed to prove a city-wide pattern of

2

4See Smith, supra note 2, at 333.
See generally, Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977);
Washington v. Davis, 426 U.S. 229 (1976).
2
"See Washington v. Davis, 426 U.S. at 239.
249
See id. at 242.
2
"Kevin, supra note 22, at 146-47.
2
SSee Smith, supra note 2, at 333-34.
252482 F.Supp. 673 (S.D. Tex. 1979).
25
254.See id. at 675, 679-80.
247

See id. at 677-78.
see id. at 677.

255
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discrimination.256 Over half of the sites which were granted permits by
TDH were located in areas with less than twenty-five percent minority
population and that over eighty-two percent of the sites permitted by
TDH were located in areas with fifty percent or less minority
population at the time of their opening. 257 The court finally concluded
that the impacts alleged by the plaintiffs did not reach the level needed
to infer an intent to discriminate and, in doing so, refused to enjoin the
permitting of the landfill.258
The next major case relying on the Equal Protection Clause to
pose an environmental justice challenge was East-Bibb Twiggs
Neighborhood Association v. Macon-Bibb Planning & Zoning
Commission.259 InEast-Bibb,the plaintiffs sought an injunction barring
the placement of a private landfill in a minority neighborhood, claiming
that the landfill would affect more black persons than white persons and
that such disparate impact was a violation of the Fourteenth
Amendment.260
The court ruled that the zoning commission's approval of the
landfill permit was not based on an intent to discriminate against black
persons.26' In making this determination, the court noted that the
commission was not allowed to solicit landfill applications, rather, it
could only respond to applications from landowners who wished to use
their property as a landfill. 262 The court further noted that the only
other landfill approved by the zoning commission was located in a
census tract with a population that was approximately seventy-six
percent white. 263 Finally, in denying the motion for an injunction, the
court said that the impact on the minority community does not establish
a pattern of racially motivated decisions and the permit was not part of
a pattern of placing undesirable uses in black neighborhoods. 2
The third case most frequently cited as an example of the
failure of Equal Protection claims in the context of environmental
justice lawsuits is R.I.S.E., Inc. v. Kay.265 In R.I.S.E. the plaintiffs
objected to the placement of a landfill in an area of King and Queen

256See id.
257
See id.
258

See id. at 681.
259706 F.Supp. 880 (M.D. Ga. 1989).
260
See id. at 884.
261

See id.

2

6See

263
2

id. at 885.

See id, at 884.
See id. at 885-86.

265768 F. Supp. 1144 (E.D. Va. 1991).
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County, Virginia, which was sixty-four percent black and thirty-six
percent white.2" In this case the Court noted that there may actually be
a historical pattern of discrimination in the siting of landfills because
three other landfills in the county were located in predominantly
African-American neighborhoods.2 67 However, notwithstanding the
historical pattern of discrimination, the court rejected the plaintiffs'
claim stating that an action is not unconstitutional because it causes a
disparate impact; instead, to rise to the level of unconstitutionality, an
action must be the result of intentional racial discrimination.2 68 In this
instance, the decision of the board, even when weighed against the
historical backdrop, was not enough to infer intentional discrimination
because the board had "balanced the economic, environmental, and
cultural needs of the County in a responsible and conscientious
269
manner."
In order to reach the above conclusions, the Court relied on
2 7 which hold that,
Washington v. Davis270 and Arlington Heights
regardless of disparate impact, plaintiffs must prove discriminatory
intent to support claims of violation of Equal Protection. More recent
cases have also followed the precedent set by Washington v. Davis and
Arlington Heights. In both Laramore v. Illinois Sports Facilities
Authority272 and Walker v. City ofBogalusa273 the courts upheld the idea
that disparate impact is not enough to show intentional discrimination.
In Walker, the court stated
Discriminatory purpose refers not only to intent as
volition and/or awareness of consequences, but, even
more, it 'implies that the decisionmaker... selected or
reaffirmed a particular course of action at least in part
"because of," not merely "in spite of' its adverse
effects upon an identifiable group .... ,274
The Laramore court stated, "the fact that the decision-makers realize
that there is a disparate adverse impact on a particular group, without

2
66See
267

id. at 1148.
See id. at 1148-49.
'6See
id. at 1149.
2 69
See id. at 1150.
270426 U.S. 229 (1976).
2"Arlington Heights, 429 U.S. 252.
2
"No. 89 C 1067, 1996 WL 153672 (N.D. I11.1996).
...
No.96-3470, 1997 WL 423102 (E.D. La. 1997).
274
1d. at *4 (citing Personnel Adm'r of Mass. v. Feeney, 442 U.S. 256, 279 (1979)).
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'
more, is not probative of discriminatory purpose or intent."275
Due to the strict intent requirement and the likelihood of a
neutral explanation, the Equal Protection Clause is no longer a viable
means by which to raise an environmental justice claim; "Indeed,
because of the apparently insurmountable intent requirement, 'civil
rights lawyers have opined that environmental justice cases using
federal equal protection claims will be "certain losers.""' 276

2. Title VI
Due in large measure to the failure of Equal Protection Clause
claims, many environmental justice plaintiffs have turned to Title VI of
the Civil Rights Act of 1964.277 Title VI prohibits discrimination on the
basis of race, color or national origin by any program or activity which
receives federal financial assistance. 278 Regulations promulgated
pursuant to Title VI, concerning programs which receive assistance
from EPA, state that recipients cannot use any method which has the
effect of "subjecting individuals to discrimination based on their race,
color, national origin or sex., 27 9 As with Equal Protection challenges,
a Title VI plaintiff must prove that the defendant intentionally
discriminated on the basis of race; however, federal regulations and
case law hold that disparate impact is enough to show discrimination
under Title VI, even without direct proof of intentional
discrimination.2 °
One of the drawbacks to Title VI litigation is that in order to
establish a case, an environmental justice plaintiff must show "a nexus
to federal monies. 2 1 While this is a significant showing in most
instances, this is not so daunting a task as it might first seem. Many
state agencies receive federal funding and Title VI has broad
applicability because it applies to an entire agency if any part of the

275

Laramore, 1996 WL 153672 at *10.

276Smith, supra note 2, at 337-38 (citing Luke W. Cole, Environmental Justice
Litigation: Another Stone in David's Sling, 21 FORDHAM URB. L.J. 523, 540-541 (1994)).

U.S.C. §§ 2000(a)-(d) (1994).
27SSee id. at § 2000(d).
27940 C.F.R. § 7.35(b) (1984).
2
"See Guardians Ass'n v. Civil Service Comm'n of the City of New York, 463 U.S.
582 (1983). In addition to the Guardians decision, the discriminatory effect standard is a part of
27742

the regulations of the Departments of EPA, Defense, Energy and the Interior. See also, Luke W.
Cole, Environmental Justice Litigation: Another Stone in David's Sling, 21 FORDHAM URB. L.J.

523, 531 (1994).
"'5 Smith, supra note 2, at 338. (citation omitted).

J. NAT. RESOURCES & ENVTL. L.

[VOL. 15:1

agency receives federal funding.2" 2 Due to this broad applicability, state
agencies involved in a Title VI environmental justice lawsuit are likely
to be subject to the requirements of Title VI. 2" 3
The second drawback to Title VI cases, as with Equal
Protection cases, is showing an intent to discriminate on the part of the
defendant. As discussed above, a disparate impact is enough to show
intent, but proving a disparate impact is often very difficult.2"4 In South
Bronx Coalitionfor Clean Air, Inc. v. Conroy,2" 5 the plaintiffs brought
actions under sections 601 and 602 of Title V128 6 alleging that the
expansion of a waste yard in the south Bronx and a restriction on the
transfer of solid waste on Long Island "will create a situation in which
minority residents of the Bronx suffer the noxious effects of garbage to
a greater degree than the mostly white residents of Long Island. 28 7 In
addition, the plaintiffs alleged that these actions were "part of a policy
of the defendants.., to site obnoxious environmental activity in only
minority neighborhoods and to exclude such activities from
neighborhoods occupied by white residents of the State. 288
The court found that the plaintiffs had not carried their burden
of proving intentional discrimination on behalf of the defendants. 28 9 In
reaching this holding, the court noted the complaint stated no real basis
for the allegations, but only contained vague and conclusory allegations
of discrimination and, without more, such allegations were not enough
to withstand a motion to dismiss.2 90 The court further noted that, in
regard to the disparate impact claim, the plaintiffs offered no analytical
or statistical evidence comparing the locations in question to support
their allegations.2 9' The court stated that the evidence presented by the

22

See 42 U.S.C. § 2000(d-4a).

23

See Cole, supra note 28 1, at 532.

2

'See generally Bean v. Southwestern Waste Management Corp., 482 F. Supp. 673

(S.D.N.Y. 1979); Crest St. Community Council, Inc. v. North Carolina Dep't. of Transp., 598
F.Supp. 258 (M.D.N.C. 1984).
28520 F. Supp. 2d 565 (S.D.N.Y. 1998).
2"Section 601 applies to intentional discrimination while § 602 is argued to imply a
private right of action where disparate impacts will be sufficient for relief.
28720 F. Supp. 2d at 571-72 (S.D.N.Y. 1998).
28
See id.at 572. The Court specifically cited language from the plaintiffs' Am. Compl.
154. See id.
2

See id. at 573.
id. at 571-72.
See id. at 573.

2
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291
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plaintiffs did not rise to the level required to make a prima facie
showing of disproportionate adverse effect.292
Along this line, the court also questioned whether the plaintiffs
actually had a private right of action under §602 of Title VI. 2 93 The
court noted the plaintiffs' reliance on ChesterResidents Concernedfor
QualityLiving v. Sef 294 but stated that the holding of ChesterResidents
was questionable. In Chester Residents, the Third Circuit Court of
Appeals inferred a private right of action under § 602 of Title VI.29
However, on appeal, the Supreme Court vacated and remanded the
decision to the Third Circuit with instructions to dismiss, leaving the
issue undecided.29 6
Undoubtedly, environmental justice claims based on Title VI
are far more promising than Equal Protection challenges. Actually,
civil rights claims seem likely to afford relief to persons alleging
environmental injustice, however, these cases do present some
significant hurdles to overcome. Nonetheless, using Title VI at the
administrative level is the litigation strategy with the greatest possibility
for success in this type of situation.
3. Nuisance Doctrine
Nuisance is a common law theory where a defendant may be
enjoined from participating in a certain course of conduct where it is
probable that the conduct will lead to a nuisance.297 The nuisance
which has been used in environmental justice cases is a private nuisance
where there is no trespass, but there is an actual or anticipated
interference with the private use and enjoyment of the plaintiffs
298
land.

In a nuisance action a plaintiff must prove that he has suffered
or will suffer a significant harm if the nuisance is not stopped or
enjoined from beginning. The key is that the harm must be
2
"See id. at 572. Once the plaintiffhas carried this initial burden, the burden shifts to
the defendant to show "a substantial legitimate justification for the challenged practice... If the
defendant carries this rebuttal burden, the plaintiff will still prevail if able to show that there exists
a comparably effective alternative practice which would result in less disproportionality, or that
the defendant's proffered justification is a pretext for discrimination' Id.
293

See id.

29132 F.3d 925 (3d Cir. 1997); vacated, 119 S. Ct. 22 (1998).
29
see id. at 927.
29
'297
Seif v. Chester Residents Concerned for Quality Living, 119 S. Ct. 22 (1998).
See Williams, supra note 6, at 239-40. "'Nuisance' is defined as an interference with
the use and298
enjoyment of land." Id. at 240.
id"

J. NAT. RESOURCES & ENVTL. L.

[VOL. 15:1

significant. 299 A modest harm will not warrant intervention by the
courts." 0 In addition to the significant harm, the nuisance complained
of must be unreasonable.3"' Whether the conduct is unreasonable will
hinge on a balancing between the harm to the plaintiff and the utility of
the conduct in question.30 2 In an analysis of the unreasonableness, a
court will consider the extent of the harm, the character of the harm, the
social value of the conduct, the suitability of the conduct to the
particular locality and the cost to avoid the harm.303 The major
advantage to this type of claim is that a "private nuisance may be
enjoined where harm is threatened that would be significant if it
In other words, an environmental justice plaintiff
occurred." 3
pursuing a nuisance suit may be able to win the ultimate victory prevention of the harm before it ever occurs.
Environmental justice claims in a suit under anticipatory
nuisance doctrine shift the focus of the case away from proof of
disparate impact or intentional discrimination to a factual discussion of
causation and severity of harm.305 However, while the shift of focus can
be an advantage, there are drawbacks to a nuisance lawsuit. First, since
these suits often hinge on expert testimony, the cases can be cost
prohibitive to plaintiffs of limited means.30 6 The biggest drawback is
the lack of discussion of environmental harm as a result of race or
economic standing.30 7 While not having to prove discrimination can be
a plus, a lack of discussion of racial animus can be harmful to an
environmental justice action. The focus may be shifted from the
underlying problem, racism, to a focus on minority communities,
causation, or the severity of the harm.
V. CONCLUSION

There remains an ongoing debate over whether the siting of
undesirable land uses actually causes a disparate impact on minority
communities. Most of the evidence points to the view that there is
some disproportionate share of the burden borne by minority

2

99See id.

'See Smith, supra note 2, at 341.
30'See id.
'See id.
3 3
See Williams, supra note 6, at 240.
3"
'4See id. at 241.
3
0sSee id. at 250.
Smith, supra note 2, at 341.
'See
307
See id.

1999-2000]

ENVIRONMENTAL JUSTICE

communities. The question then becomes whether this disproportionate
burden is a result of racism or some other, more benign factor.
Several alternative explanations to racism have been explored,
each having relative strengths and weaknesses. There can be no doubt
that in many instances these explanations are legitimate and provide
rational evidence of why a certain community is chosen to host an
undesirable land use. However, there is no escaping the fact that racism
still exists in this country. Therefore, some decisions about where to
site undesirable land uses, however infrequent, must be based on racial
animus. Those are the situations that must be addressed and fixed. One
community must not bear a disproportionate risk of exposure to harmful
substances or toxins simply because of the color of their skin.
Unfortunately, in instances where people have been wronged
by the siting system, the justice system and the laws that underlie it
have ultimately failed as a remedy. To the extent that the siting system
itself causes these disparate impacts on minority communities, the
system must be altered to achieve a fairer process. One way to help
ensure a more equitable process would be to require agencies and
private parties to consider the demographics of the surrounding
community when deciding where to place an undesirable land use.
Additionally, development of technical siting requirements to be used
in every siting decision would go a long way toward making the process
more fair. Finally, decisions regarding the siting of such undesirable
land uses, should be made with an eye toward avoiding areas with high
concentrations of other undesirable uses. Such an equalization of the
process would take more than just an executive order, it would require
the force of law.
Regardless of the steps taken to make siting decisions more
equitable, the problem ofenvironmental justice extends farther than just
the siting of undesirable land uses. Formulating technical criteria for
use in choosing a site for a particular purpose is not the ultimate
solution. The problem of environmental justice, and racism generally,
is a social problem. Until society as a whole is able to solve its bigger
problems, issues such as these will always exist. Ultimately, education,
tolerance and understanding of others different than ourselves are the
real solutions.

